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‘ T. TRAVIS MEDLOCK REMBERT C. DENNIS BUILDING

; ATTORNEY GENERAL POST OFFICE BOX 1154¢
COLUMBIA, S.C. 29211
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October 9, 1985

The Honorzble Eugene C. Stodéard
Member, House of Representatives
% Route 3 -

azy Court, Sout Carolina 25645

Dear Representative Stoddard:

You nave requested advice as to the validity of a provision
of the Education Improvement Act (EIA). The provision in
‘guestion states that beglnnlng July 1, 1986 “...employment may
be provided only to teachers who demonstrate minimum rno*leace
proficiency by meeting..." one oI four (L) criteria set forth im

i the Act. Act No. 512, Part II, § o, 1984 Acts and Joint Resclu-~
: +ions of South Careolina, as codified in Section 59-20-55 o tne

Code of Laws of South Cerolina, as amendec. These criteriz

vou have gquesticned ¥
employ“cnb of_ those teache:s if thev do notT me
other EIL crite-ia for employment Tigted ebove.

@ igc}ude holding & valid profesciomal certiiicate; heaving a score
of 425 or greater on The Common Ixemination oS the National
Teachers Ixamination (NTE); meeting the minimum gualifying score

% on the appropriate &resz teaching examination; or meeting the
 minimum standercs on the basic skills exazminations, 2as prescribed

by the State Boarc oI Education in Sectiom 2 of Act No. 187 of

o 1579 (Section 5%-26-10 of the Code) RBecause scme teachers nolc

certificates wnich & mOT cOnsTiTUTE "professional certificates”,
herhe— the EI4& would velidly prohibit the
@Q:

T- ig evidenT thar vOuTr inguiry 2T LeasT LT PETT CUESTIOnS
fhe comstitucionality of epplying the foregoing provisions oI
~ne TTA tp tne Te.erenmced situation. AIver researl hing tThese
fssues, iz is &rpeTent that any Iinal vesclution thereol would
likely reguize an exXtensive TeView ané acdjucicac imporiant
facrual issues.

To paraphrese our Supreme Court, wnen ceviewing Tne
censtiturionzll Z 2n zc- of the General issembly, & factuzl
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record is often necessary "before any reasonable analysis of the
issues involved can be attemptred..." Ex Parte Self, et al. v.
Williams, et al., (South Carolina Supreme Court September Z5,
1985). HMore particularly, the United States Supreme Court has
recently emphasized the need for a complete factual record when
reviewing the validity of employment examinations. Washington
v. Davis, 426 U.S. 229, 252, 48 L.Ed.?2d 587, 96 S.Ct. 7ULU
(1576). See also, Village of Arlineton Heights v. Metropolitan
Housing Devel. Corp., 476 U.S. 2259, 266, 50 L.Ed.7d 450 (18775,
AT tne very least, a complex staristrical analysis would be
necessary to judge the validity of the tests cencerned.

Moreover, courts have indicated that when test scores zre
to be used as a basis for discharging teachers who are alreaay
employed, the scores and examinarions must be factuelly
justified as valid and reliable bases for these employment
decisions. Baker v. The Columbus Municipal Separate School
Dist., 462 F.Zd I1Z (5th Ciz. 1977). 1/ As the Fourtn Cizcuir
Court of Appeals has stated, there must be "clear evidence' as
to the validity of tests "used in the teacher evaluation and
selection process." Walston v. Co. School Bé. of Nansamond, 492
F.2d 91¢, 824 (4th CiT. 19747 ThereZore, any such evziuz-ion
of the EIA examination and scoring criteria would, of necessity,
involve factual investigations. A4s previous opinions of this
OZfice and other Attornevs General conclude, the scope of an

ttorney General's opinion is to azddress questions of law rather
than the investigation of facts. Ops, Attv. Gen. (South
Carolina, April 5, 1884, and Decemper 12, 1885, Celifornie,
wugust 24, 1978; Iowa, July 16, 1981, August 14, 1981 and
June 29, 1984, Minnesota, April 25, 1985; Nevada, November 19,
1981; Oklzhomz, June 6, 1982; Tennessee, Mzrch 16, 198Z; Texas,
July 25, 1983, West Virginie, August 7, 197%; Wisconseir, June -,

1878).

Because this CIZfice does nor have the autherity of z cours
©r other Zact-Finding body, we zre no- able, in z legel opiniorn,
to acjiudicate or investigate factual guestions. Unlike 2z “zor-
finding body such as =& legislative committee, zn administrarive
&gency or & court, we do nNOT DPCssess The necessaryv Iact-Ifinding
authority and resources required to adeguately determine =he
difficult factual guestions present here.

1/ U.S. v. Stare of Sourh Cerolina, 445 F.Supp. 109¢
(D.C.5.C. I677), 225 ¢, 7 156 U S 107% (1578) upheld the validicy
of the use of the NTIEZ regarding the certification of tezchers
and sustained differentiazls <in pay scales based upon NTE scorec.
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A fact-finding body normally possesses the authority to call

witnesses, swear them under oath and compel them to testify in a

public proceeding. Witnesses are usually subject to cross-

examination, to bring out all the relevant facts. A formal

record of the proceedings is maintained and numerous documents

are normally admitted into evidence. In a court or administrative

proceeding extensive discovery of facts is usually undertaken by
- the parties, as was the case when the validity of the NTE
examination was guestioned in the 1970's. The credibility of
witnesses, especially the several experts who would undoubtedly
testify, must be determined by the fact finder. Of course, none
of these impertant mechanisms for bringing out all the relevant
facts is available in a legal opinion of this Office.

In short, a legzl opinion of this Office would be
inadequate to properly answer the question of the validity of
the criteria established by the ETA. Because such validity is
so intertwined with and dependent upon the facts involved, only
a fact-Ifinding body could make tha+ determination.
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. we can be of further @ssistance, please let us know.
naest regards, I remain

Hy by

T
wWith k

es W. Gambrell, Jr.
Assistant Attorney General




